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 1.  TIME:  9:00   CASE#: MSC17-02065 
CASE NAME: SIMONE VS. ESTATE OF LEON J. DWULET 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Court is prepared to approve the minor’s compromise on the condition that counsel brings 
to the hearing a copy of the trust described in attachment 19b7.  The court must ensure that the 
minor and her sibling are beneficiaries of the trust and that there are no other beneficiaries. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02065 
CASE NAME: SIMONE VS. ESTATE OF LEON J. DWULET 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS. FEDERAL SOLUTIONS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SELINA SINGH 
* TENTATIVE RULING: * 
 
Counsel’s motion to be relieved as attorney for the three individual Singh defendants is granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MANJINDER P. SINGH 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS. FEDERAL SOLUTIONS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY KABIR SINGH 
* TENTATIVE RULING: * 
 
See Line 3. 
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 6.  TIME:  9:00   CASE#: MSC17-02277 
CASE NAME: MIGUEL CASTILLO VS. RAUL RAMIREZ 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY MIGUEL CASTILLO 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to amend the complaint is granted.  Plaintiff shall file and 
serve the first amended complaint within two weeks of this hearing. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 
FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 

Before the Court is plaintiff George Najjar’s motion for appointment of a receiver.  
Plaintiff has not shown that the property which he may be entitled to recover is in danger of 
being lost, removed, or materially injured.  The company appears to be successful at this time 
and it appears that funds are available to satisfy a potential judgment.  As such, the motion is 
denied without prejudice to plaintiff renewing the motion if defendants fail to provide the below 
documents, or if plaintiff obtains new evidence supporting this request.   

The Court notes that plaintiff, at least in part, is seeking enforcement and/or clarification 
of the previously-ordered preliminary injunction.  As such, defendants are to provide plaintiff’s 
forensic accountant copies of the following requested documents, initially by January 31, 2020, 
and quarterly thereafter (by April 30, July 31, October 31, etc., unless parties agree to an 
alternative schedule): 

1. All monthly bank statements for accounts held by New U Life, Inc. 
2. Check register for all New U Life, Inc. accounts showing the date of the check, 

payee, and amount 
3. Copies of all cancelled checks 
4. Monthly credit card statements for all credit cards in the name of New U Life, Inc.  
5. General ledger  
6. Income Statements  
7. Balance Sheet  
8. Merchant processing statements issued by credit card processors 
9. Statements from payment processing companies (i.e. Venmo/Paypal/Skrill, etc.) 
10. Monthly statements of total sales reported by any sales reporting software used by 

the corporation 
11. Tax returns filed by the corporation 
12. Payroll tax returns (Federal Forms 941, CA DE9, DE9C), forms W2, 1099. 
13. Loan agreements entered into by the corporation. 

Once the above documents have been exchanged, plaintiff’s accountant is to provide a 
report which shall be shared with defendants.  If the above documents are not provided, plaintiff 
may request reconsideration of this Order. 
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Background 

Plaintiff George Najjar alleges in his Fourth Amended Complaint (“FAC”) that in May 
2016, he entered into an oral partnership agreement with defendant Alex Goldstein, under 
which plaintiff would hold the title of CEO and founder, and share in the profits of their business, 
New U Life, Inc. (“NUL”).  (FAC, ¶8.)  Plaintiff claims to have invested $30,000 in the 
partnership to fund original startup costs, recruited many of the individuals who currently run the 
company, and contributed valuable planning documents, manuals, and plans to the initial 
phases of the business.  (FAC, ¶9.)  Since its creation, NUL has seemingly become extremely 
profitable based on the “network marketing” of certain products, including HGH Gel and 
Testosterone products.   

Procedural History 

This case was filed on March 20, 2018.  The Court partially granted Plaintiff’s request for 
a preliminary injunction on April 13, 2018.  In issuing the injunction, the Court ordered, in 
relevant part: “(5) Defendants shall provide to Plaintiff statements for all New U Life's bank 
accounts on a monthly-basis; (6) Defendants shall make available, on a quarterly basis, New U 
Life's financial records for review by an accounting professional paid for by Plaintiffs, with a 
copy of each report to be provided to Defendants [. . ..]”  It appears a dispute has arisen with 
regard to what “financial records” entails. 

 On October 28, 2019, plaintiff filed this motion for the appointment of a receiver.  He 
contends that the defendants have failed to comply with the preliminary injunction, specifically 
(1) used proceeds from the sale of New U Life products to establish a new entity, New U Life 
Limited in Northern Ireland, (2) failed to make available, on a quarterly basis, financial records 
for review by a forensic accountant, and (3) failed to provided monthly bank statements for all of 
the corporation’s accounts.  (Memorandum in Support of Motion, 13:23-27.) 

Plaintiff raises concern that the proceeds from the sales made through New U Life are 
being funneled through New U Life Limited of Northern Ireland and other business entities that 
may be beyond reach of the jurisdiction of this Court, that proceeds are being used to pay for 
personal expenditures of defendant Goldstein, etc. 

 Defendants oppose the motion, claiming that the appointment of a receiver would have 
catastrophic consequences for the company.  They contend that plaintiff “resigned” while the 
company was in its infancy, that the entity in Northern Ireland was a formality required by a 
payment processing company, and serves no purpose at this point.  Defendants also contend 
that New U Life, Inc. has brought in over $100 million in sales this year.   

Analysis 

Appointment of a receiver is only available upon a showing of irreparable injury and 
inadequacy of other remedies.  (Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp. 
(1953) 116 Cal.App.2d 869, 872.)  Such appointment rests largely within the court’s discretion.  
(Id. at 873.)  “Where an injunction will protect all the rights to which the applicant for the 
appointment of a receiver appears to be entitled, a receiver will not be appointed.”  (Id. at 873, 
internal citations omitted.)   

A party requesting the appointment of a receiver must allege facts establishing one of 
the statutory grounds for such appointment.  (Miller v. Oliver (1917) 174 Cal. 407, 410.)  Code 
of Civil Procedure section 564, subdivision (b)(1) provides that, in an action between partners, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/15/20 

 
 

- 4 - 

on the application of the plaintiff, a receiver may be appointed where (1) plaintiff’s right to the 
property is probable, and (2) where it is shown that the property is in danger of being lost, 
removed, or materially injured.  Subdivision (b)(9) covers “all other cases where necessary to 
preserve the property or rights of any party.”   

Plaintiff’s Right to Property  

While, on the balance, plaintiff’s papers demonstrate his probable success on the merits 
of his claim to some interest in the corporation, he has not explained what sum he would be 
entitled to recover and why the existing corporation’s assets are not sufficient to protect any 
such judgment.   

Danger of Property Being Lost, Removed, or Materially Injured 

Plaintiff’s motion asserts a variety of accusations related to certain financial transactions, 
but, notably, plaintiff provides no deposition testimony or documentary support for transactions 
he deems suspicious.  Plaintiff’s allegations that there exists an entity through which funds are 
being diverted is speculative and contested by defendants, who claim that the entity is irrelevant 
to the business.  Further, transactions suggesting the use of personal credit cards may have 
explanations or documentary support of which plaintiff is not aware.   

The Discovery Act provides a framework through which untrusting parties can learn 
information to which they are entitled.  The present motion is not a motion to compel discovery, 
a motion to enforce the preliminary injunction, or a motion to enforce a judgment through 
piercing any corporate veil.  This motion does not add any parties to the suit as defendants.   

Any documents (other than those listed specifically herein), electronic data, and 
testimony explaining financial transactions should be specifically identified and requested 
through the ordinary course of discovery.  If plaintiff opts to renew this motion at a later date, 
absent such exhaustion, plaintiff should be prepared to discuss why the proper discovery 
channels were not utilized in lieu of the drastic remedy of a receivership.   

The Court notes that this case has been pending for over a year.  The sooner parties 
proceed to a trial on the merits, the sooner these matters can be sorted out.   

Evidentiary Matters 

Both parties have submitted requests for judicial notice.  The requests are uncontested 
and are therefore granted.  Plaintiff has objected to several statements in the declarations 
submitted by defendants.  The Court rules on those objections as follows: 

1. Sustained – speculation / lack of foundation 

2. Sustained – speculation / lack of foundation 

3. Sustained – speculation / lack of foundation 

4. Sustained – speculation / lack of foundation 

5. Sustained – speculation / lack of foundation 
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 8.  TIME:  9:00   CASE#: MSC18-01685 
CASE NAME: DOE VS. APOLLO VETERINARY 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  ( Set 2 ) 
FILED BY APOLLO VETERINARY HOSPITAL, KEVIN SINGH 
* TENTATIVE RULING: * 
 
Defendants’ motion to compel responses is denied without prejudice.  Defendants failed to 
serve the discovery and the motion at both of plaintiff’s addresses as listed in the order granting 
plaintiff attorney’s request to be relieved. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON DEMURRER TO CROSS-COMPLAINT of FOSHAY ELECTRIC CO. 
FILED BY EDMUND KERRY DAVIS 
* TENTATIVE RULING: * 
 

Cross-Defendant Edmund Davis’s demurrer to the first cause of action in the 

cross-complaint is sustained with leave to amend. Foshay may file and serve an amended 

cross-complaint by January 29, 2020.  

The first cause of action in Foshay Electronic’s cross-complaint is for violations of 

Business and Professions Code section 17200. Foshay alleges that Cross-Defendants Davis 

and Kodiak Moon entered into an agreement with Plaintiff for over $400,000 in solar modules. 

Cross-Defendants represented that Foshay was involved in this transaction when Foshay was 

not aware of the transaction and did not condone or ratify it. (XComp. ¶10.) For this claim, 

Foshay seeks “injunctive relief, restitution and any other principal, incidental and consequential 

damages including but not limited to attorney fees, costs, and interests arising from and related 

to the defense of Plaintiff’s lawsuit.” (XComp. ¶12.)  

Davis points out that the only remedies available for a 17200 claim are restitution and 

injunctive relief. (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 

Cal.4th 163, 179.) Davis argues that neither remedy is available based on the allegations in the 

cross-complaint.  

Davis argues that restitution is not available here where Foshay did not spend any 

money on the transaction at issue in this case. On this point, Davis is correct. “Restitution under 

section 17203 is confined to restoration of any interest in ‘money or property, real or personal, 

which may have been acquired by means of such unfair competition.’ (Italics added.) A 

restitution order against a defendant thus requires both that money or property have been lost 

by a plaintiff, on the one hand, and that it have been acquired by a defendant, on the other. 

[Citation.]” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 336.) Here, there are no 

allegations that Davis (or Kodiak Moon for that matter) took money or property directly from 

Foshay. Thus, Foshay’s allegations do not support a request for restitution under section 17200.  
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Davis also argues that the allegations are insufficient to support injunctive relief. “The 

unfair competition statutes (§ 17200 et seq.) are intended to permit courts to enjoin ongoing 

wrongful business conduct in whatever context such activity might occur. [Citation.]” (Cal. Serv. 

Station Etc. Ass'n v. Union Oil Co. (1991) 232 Cal.App.3d 44, 56.) “ ‘Ordinarily, injunctive relief 

is available to prevent threatened injury and is not a remedy designed to right completed 

wrongs. [Citations.]’ ” (Madrid v. Perot Systems Corp. (2005) 130 Cal.App.4th 440, 464-465.)  

Here, Davis argues that the cross-complaint does not allege any ongoing or continuing 

conduct, or that any conduct has any probability of recurring. Foshay argues that given the 

nature of the alleged conduct, injunctive relief is appropriate. The Second Amended Complaint 

alleges that Davis represented he was an officer/employee of Foshay during his discussions 

with Nuance Energy about purchasing solar modules. (SAC ¶¶35-38.) Later, Davis convinced 

Plaintiff to sign an agreement with Kodiak Moon instead of Foshay, but continued to represent 

that he worked for Foshay. (SAC ¶¶38-42.) As the Court found in ruling on Foshay’s demurrer 

to the SAC, the allegations were sufficient to show that Davis’s sales pitch lead Plaintiff to 

reasonably believe that Foshay would be involved in the sale. Foshay alleges in their cross-

complaint that Davis did these acts without authorization from Foshay. (XComp. ¶¶8-9.) These 

allegations may well support claims for damages in appropriate causes of action, however, the 

current allegations do not include facts showing that Davis’s conduct is likely to repeat itself. 

Therefore, the demurrer must be sustained. As it seems likely that Foshay will be able to allege 

facts that Davis’s conduct might continue, Foshay is given leave to amend. 

 

  

10.  TIME:  9:00   CASE#: MSC18-02187 
CASE NAME: SUN BEEF VS. RAINERO 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY SUN BEEF, LLC 
* TENTATIVE RULING: * 
 

Plaintiff’s Motion for Summary Adjudication of the First, Second, and Third Causes of 
Action of its Second Amended Complaint (“SAC”) is denied.  

 
At the outset, the court addresses some procedural issues.  The Notice of Motion filed 

October 25, 2019 contains a Proof of Service stating plaintiff served the motion that day by mail.  
A motion for summary adjudication served by mail must be served 80 days before the date of 
the hearing.  (CCP § 437c (a)(2).)  October 25, 2019 is 81 days before the hearing date of 
January 15, 2020.  Therefore, the court rejects defendants’ argument that plaintiff gave 
insufficient notice of the motion.  

 
The Opposition was due 14 days before the date for the hearing, but was served only 

13 days before, on January 2, 2020, rather than on December 31, 2019, the day before the 
New Year’s Day holiday.  Plaintiff argues this makes the Opposition untimely.  In its discretion, 
the court considers the Opposition. 
 

Turning to the merits, Christopher Donati controls Sun Beef, LLC.  Joseph Rainero 
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controls JBJ Holdings, Inc. and a series of other entities all of which have names similar to each 
other, such as Ignite Farm LLP 1, Ignite Farm GP 1, Ignite Farm GP 2, and Ignite Farm LLC. 

 
Sun Beef initiated an arbitration against JBJ concerning a dispute over an Asset 

Purchase Agreement.  Donati and Rainero then settled that dispute for $6.7 million if Donati is 
correct, or for $3.2 million and made agreements for an additional $3.5 million for other 
purposes, if Rainero is.  Instead of memorializing their contract in a single settlement agreement 
and release that called for a series of three, staggered payments, the parties signed three 
separate agreements. The first called for a payment of $3.2 million, the second for $1.5 million 
and the third for $2.0 million. Each agreement was signed by different entities that Rainero 
controls, some of which were not parties to the arbitration and which may not have had ongoing 
disputes with Donati, who signed the latter two agreements in his personal capacity.  
Defendants have not paid the $3.5 million owed under the latter two agreements.  Two 
promissory notes were also signed, totaling $500,000.  They have not been paid either.   

 
Now, the parties cannot agree on anything – not whether a total of $3.2 million or $6.7 

million is owed, not who the obligors are, not whether any personal, partial guarantee by 
Rainero survives, and not whether the promissory notes are still outstanding or were satisfied in 
whole or in part by payment of the amount due under the first agreement and/or the arbitration 
award.  Understanding what agreements the parties actually made and what those agreements 
mean requires knowledge of all of them, yet the agreements contain little, if any, reference to 
each other, and each contains an integration provision.  (See Ex. 1 to SAC, ¶ 5; Ex. 2 to SAC, 
¶5.)  Nevertheless, plaintiff’s motion submits extensive parol evidence, which the court must 
consider to interpret the agreements if that extrinsic evidence is undisputed.  (See City of Bell v. 
Superior Court (2013) 220 Cal.App.4th 236, 247-248.) 

 
The motion must be denied.  Numerous factual issues exist, including how much 

Rainero and/or his companies were to pay Donati and/or Sun Beef, which entities were to make 
the payments, who the actual obligors were under the various agreements, whether there is a 
basis to enter a judgment against non-obligors based on the alter ego allegations of the SAC, 
whether any personal guaranty survived any modifications to or novations of the agreements 
that were originally signed, and whether defendants have a valid defense of fraud or lack of 
mutual assent. (See Disputed and/or Undisputed Material Facts Nos. 9, 10, 11, 12, 13, 23, 24, 
27, 29, 30, 36, 40, 47, 48; Plaintiff’s Additional Fact Nos. 53, 55, 67, 70, 71, 72, 75.) 

 
Sun Beef argues that Rainero’s declaration must be disregarded as in conflict with his 

prior deposition testimony.  However, that rule applies only where the contradiction is 
unambiguous.  (See Scalf v. D.B. Log Homes, Inc. (2005) 128 Cal.App.4th 1510, 1522-1523.)  
Here, the primary issue is whether there was any consideration for any Ignite entity to pay 
Donati any money personally based on any claims Donati may have had against Ignite that he 
was willing to waive.  In the declaration, Rainero states, “I never did any business with Mr. 
Donati, individually, only with Plaintiff.  There were no claims pending between any Ignite entity 
and either Mr. Donati or Plaintiff [Sun Beef]. . . . Plaintiff never threatened or asserted any 
claims against any Ignite Farm entities until this action was filed.”  (Rainero Decl., p. 3, line 1-3.)  
This action was filed in 2018.   
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However, plaintiff cites Rainero’s September 25, 2017 deposition.  There, Rainero 
testified that when JBJ sold certain product lines to Sun Beef, a joint partnership managed the 
product lines for Sun Beef initially.  It was called Ignite Farm Shared Services, or what the SAC 
calls Ignite 6.  The questioning suggests that Sun Beef did not think it received all the money 
from Ignite Farm Shared Services that it was supposed to because Ignite Shared Services 
received $2.4 million, but only $840,000 went to Sun Beef.  The rest went to fund “the incubator 
business . . . . Ignite Farm Shared Services.”  (See SAC, ¶ 3; Pltf’s Ex. 2, Rainero Depo. taken 
9/25/17, at 19:11-18; 38:14-39:4.)   

 
This testimony suggests there may have been a claim by Sun Beef against an Ignite 

entity before the current lawsuit was filed, but this is far from clear or explicit.  In any event, the 
more significant point is why Sun Beef’s manager, Donati, had any claim against any Ignite 
entity personally and what consideration supported the two settlement agreements by which 
Ignite entities promised to pay him a total of $3.5 million.   

 
Plaintiff claims that Rainero agreed to this arrangement because he was trying to hide 

the full size of the arbitration settlement from JBJ’s board of directors.  (UMF/DMF 13.)  Rainero 
claims he was not trying to hide anything.  (Rainero Decl., at 2:15-19.)  Rather, the $3.5 million 
was a “backup” for the $3.2 million (a claim that is hard to believe without further explanation 
because the two figures do not match), or that it was a way to pay Sun Beef the additional 
money it wanted by buying back its ownership interest in one or more of the Ignite entities, since 
the arbitration dispute alone was not worth $6.7 million.  (Pltf’s Ex. 33 in the Reply Decl., at 
42:212-23; Rainero Decl., ¶¶ 3, 4.)  Plaintiff, itself, submits an email that Rainero wrote stating 
that the total between the “Kinder’s piece [the arbitration dispute] and the 2 ignite buyouts is 
$6.2 million.”  (UMF 27.)   
 

It is not for the court on a motion for summary adjudication to make credibility 
determinations.  While a few words in the declaration may be in conflict with a portion of the 
deposition testimony, the court will not entirely reject paragraph 7 of Rainero’s declaration.  
Factual issues exist regarding why Donati was a party to the Ignite settlement agreements at all, 
whether those agreements are supported by consideration, and whether they represent part of 
a $6.7 million settlement of the arbitration dispute or something else.   

 
Finally, the court notes its confusion over the First Cause of Action of the SAC and the 

argument at page 4, lines 13-21 of the Reply Brief.  The SAC appears to allege that all 
defendants except Duffy breached Exhibits 1 and 3 (the original and altered agreements 
regarding the $1.5 million to be paid to Donati) by failing to provide documentation, not by failing 
to pay the $1.5 million.  (SAC, ¶ 36, 38.)  Yet the Reply Brief states that the purpose of the First 
Cause of Action is to recover the $1.5 million.  In contrast to the First Cause of Action, the 
Second clearly states that defendants breached by failing to pay the $2 million due under the 
final settlement agreement, Exhibits 2 and 4.  (¶ 44.) 
 

Plaintiff’s Request for Judicial Notice filed 10/25/19 and Defendants’ filed 1/2/20 
 
The court grants these Requests for Judicial Notice.  It takes judicial notice of the 

existence and contents of the attached documents.  
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Rulings on Evidentiary Objections 
 
Plaintiff’s Objections filed 1/10/20 
 
These objections are ambiguous and potentially improper.  The court generally rules 

only on objections to evidence, not to the Separate Statement or to characterizations of the 
evidence in the Separate Statement.  The court will attempt to construe plaintiff’s objections in a 
way that it can rule on them. 

 
1 – Overruled.  Ex. C to the Rainero deposition [sic – should read “declaration”] is 

sufficiently authenticated. 
2 – The court declines to rule on these objections, which are to UMFs 58 and 59 rather 

than to the underlying evidence.  Those UMFS mistakenly say “executed into” when they mean 
to say “entered into.”  

3 to 5 – The objections here are again to the Separate Statement rather than to 
the evidence.  The real grievance is that the additional facts are not supported by 
the evidence.  In ruling on the motion, the court has considered the evidence rather than 
the description of it where the one does not support the other.  In any event, the court has not 
cited PAF Nos. 60, 65, or 69 as reasons why it is denying the motion.  The court declines 
to rule on these objections. 

 
Defendants’ Objections filed 1/2/20 
 
The court declines to rule on this objections.  They are not material to its disposition of 

the motion. (CCP § 437c (q).) 

 

  

11.  TIME:  9:00   CASE#: MSC19-00875 
CASE NAME: TRUDEAU VS. BAYVIEW BUILDERS 
HEARING ON MOTION TO COMPEL JOINDER OF PARTIES 
FILED BY BAYVIEW BUILDERS, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion is continued to January 29, 2020 at 9:00 a.m. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for terminating sanctions against defendant Frederick Rider is granted.  
 
Defendant failed to produce documents and appear for his deposition.  He subsequently 
refused to obey a court order to produce documents and appear for his deposition on a later 
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date.  He failed to pay the sanctions that were ordered.  He chose not to oppose this motion.  
In addition, defendant Rider failed to appear at the October 17, 2019 CMC, at any of the 
multiple ex parte hearings, or to file any responsive documents other than his June 27, 2019 
answer.  Nonetheless, according to plaintiff’s motion, defendant Rider continues to actively 
thwart plaintiff’s receipt of money owed.  Considering the totality of the circumstances, the Court 
finds good cause to strike defendant’s answer and enter a default against him.  See CCP 
2023.010(d) and (g), 
 
The court declines to also find plaintiff in contempt of court. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01497 
CASE NAME: ZHANG VS. FAY SERVICING 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ROBINS ZHANG 
* TENTATIVE RULING: * 
 
Motion on plaintiff attorney’s request to be relieved as counsel is granted.  The court will revise 
and sign the order provided. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02107 
CASE NAME: CLARK VS. U.S. BANK TRUST 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CALIBER HOME LOANS, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed demurrer to the complaint is sustained with leave to amend.  
The complaint fails to state facts sufficient to allege any cause of action against defendants.  
CCP 430.10(e). 

 

 

 15..  TIME:  9:01   CASE#: MSC17-01831 
CASE NAME: PHILIP FERREIRA VS. ROBERT WANDLING 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
PER TRO FILED 12-16-19 
* TENTATIVE RULING: * 
 

Before the Court is defendants’ order to show cause why a preliminary injunction should 

not be issued.  Defendants have shown some reasonable probability of success on the merits, 

as well as greater harm if the status quo is not maintained pending trial.  The request for a 

preliminary injunction is therefore granted as follows:   
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Plaintiffs Philip Ferreira and Crystal Ferreira, their agents, servants, employees, 

and all persons acting under, in concert with, or for them, including any 

contractors or subcontractors, are to stay off of 2386 Heritage Oaks Drive, 

Alamo, California, and refrain from any construction activities within ten (10) feet 

of the property line bordering 2378 Heritage Oaks Drive.  To the extent not 

otherwise encompassed by this order, this includes the Driveway Area, Retaining 

Wall Area, and the Bush Area as described in the Second Amended Cross-

Complaint filed by Robert A. Wandling and Jill A. Wandling.  For the purposes of 

this order, construction activities include, but are not limited to: landscaping, 

demolition, excavation, paving, fencing, and any other activity which would 

interfere with the defendants’ historic use and maintenance of the Disputed Area.   

Robert A. Wandling and Jill A. Wandling shall post an undertaking of $10,000.  (Code 

Civ. Proc. §§ 529, 995.710.)   

Background 

In this quiet title dispute between neighbors, plaintiffs Phillip and Crystal Ferreira allege 

that improvements owned by defendants Robert and Jill Wandling encroach onto their property.  

The encroaching improvements complained of include a portion of the defendants’ driveway, 

oleander bushes, and a retaining wall.   

The plaintiffs’ property is an undeveloped lot they purchased in 2017 on which they 

intend to construct a home and driveway.  (Opposition, 9:21-22; Declaration of Philip Ferreira, 

2:5-15.)  They did not conduct a survey at the time of purchase.  (First Amended Complaint, 

Exhibit 17 to Declaration of Carlos A. Alvarez in Support of Motion for Summary Judgment, 

hereinafter “FAC,” 4:3-8.)  When they later surveyed the property, they found that property 

improvements owned by their neighbors encroached on the property.  (Ibid.)  They brought suit 

to clarify their rights to approximately 1,275 square feet along the common boundary between 

the properties, beginning at the street curb and proceeding uphill along the boundary line, 

hereinafter “Disputed Area.”  Plaintiffs set forth five causes of action in their complaint: (1) Quiet 

Title, (2) Trespass, (3) Private Nuisance, (4) Unjust Enrichment, and (5) Declaratory Relief.  

(See FAC.)   

Defendants purchased their property in 2011.  (Declaration of Robert A. Wandling in 

Support of Summary Judgment, 2:9-10.)  They allege entitlement to the Disputed Area, 

asserting their predecessors installed the relevant bushes, retaining walls and driveway.  (Id. at 

3:18-23.)  They claim to own the Disputed Area.  (See Memorandum of Points and Authorities in 

Support of Application, 7:11-13.)  Alternatively, they allege they have acquired rights to the 

Disputed Area and all existing improvements either by adverse possession, prescriptive 

easement, or equitable easement.  (Ibid.) 

Defendants filed a cross-complaint to enforce their purported rights to the Disputed 

Area.  In their motion for summary judgment and application for a preliminary injunction, 

defendants argue the statute of limitations is three years pursuant to CCP § 338(b), or a 

maximum possible period of five years, and that the statute of limitations has expired.  
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Defendants further argue they have satisfied all requirements to obtain a prescriptive easement 

to the Disputed Area.   

Discussion 

The general purpose of a preliminary injunction is to preserve the status quo pending a 

determination on the merits of the action and the granting or denial of a preliminary injunction 

does not amount to an adjudication of the ultimate rights in controversy.  (Jamison v. 

Department of Transportation (2016) 4 Cal.App.5th 356, 361.) 

A court evaluates two interrelated factors when deciding whether to issue a preliminary 

injunction.  The first is the likelihood that the requesting party will prevail on the merits at trial.  

(Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  The second is the interim harm 

that the requesting party is likely to sustain if the injunction is denied as compared to the harm 

that the opposing party is likely to suffer if the injunction is issued.  (Ibid.)  Regarding the first 

factor, the requesting party must establish a “reasonable probability of success on the merits.”   

(Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.)  The court's 

determination is guided by a mix of the potential-merit and interim-harm factors; the greater the 

showing on one, the less must be shown on the other to support an injunction.  (Butt v. State of 

California (1992) 4 Cal.4th 668, 677-678.)  

Interim Harm 

Although plaintiffs attempt to defeat an injunction by emphasizing there is no threat of 

impending harm, parties appear to agree that the Disputed Area includes the area where the 

bushes were destroyed, as well as a retaining wall, and that plaintiffs intend to proceed with 

construction of their own driveway in or near the Disputed Area.  (See Opposition, 4:9-11; 

Declaration of Philip Ferreira, 2:5-10; Declaration of Carlos A. Alvarez in Support of Motion for 

Summary Judgment, Ex. 23.) 

Defendants allege they rely on the retaining wall and plantings in the bush area to 

prevent erosion and soil falling onto their driveway.  (Declaration of Robert A. Wandling, 4:24-

27.)  If a preliminary injunction is denied and construction allowed to progress, defendants 

therefore could suffer damage to their retaining wall and driveway areas, or increased risk of 

soil encroachment on their property.    

Plaintiffs are the owners of undeveloped land with no improvements.  No permits have 

yet been issued.  (Application, 14:18-20.)  Plaintiffs assert that the harm they would suffer if a 

preliminary injunction is granted includes a decrease in width of their lot by 20 feet, delays in 

construction, and their monetary deposit for the services of a geotechnical engineer.  The Court 

notes that the injunction barring construction activities does not decrease plaintiffs’ lot size, and 

that any limitation on activities is only temporary pending trial.  Further, the loss of a deposit for 

an engineer is not the sort of irreparable harm relevant to this application because the deposit 

could be recovered in the form of money damages.   
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Failing to maintain the status quo pending trial will harm defendants more than granting 

the injunction will harm plaintiffs.   

Success on the Merits  

Defendants argue that CCP § 338(b) provides the relevant statute of limitations and bars 

this action.  A suit to enjoin an encroachment on real property is essentially an action for 

trespass subject to CCP § 338(b) and hence must ordinarily be brought within 3 years after 

inception of the encroachment.  (Field-Escandon v. DeMann (1988) 204 Cal.App.3d 228, 233 

[complaint for trespass and injunctive relief to compel removal of sewer pipe]; Troeger v. Fink 

(1958) 166 Cal.App.2d 22, 26.)  In their opposition to the application, plaintiffs do not directly 

address the statute of limitations.  Instead, they argue that defendants are essentially estopped 

from claiming an easement based on two previous document submissions by defendants to the 

County building department.  According to plaintiffs, the building plans fail to identify the 

defendants’ use of the neighboring property for the improvements.  Even assuming these 

representations are correct, it is unclear how the submittals affect the statute of limitations. 

Defendants also claim they have satisfied all elements of adverse possession, and 

easement by prescription.  In support of their motion for summary judgment, defendants filed a 

declaration from previous owner, David Mueller, stating that he and his wife lived in the 

defendants’ home from 1999 until 2011 when they sold to defendants and moved only 400 feet 

away.  (Declaration of David Mueller in Support of Motion for Summary Judgment, 2:6-21.)  Mr. 

Mueller states that the Disputed Area has been utilized and maintained by residents of the 

defendants’ home since at least the time he purchased it in 1999.  (Id. at 3:16-23.)  Besides 

their discussion of the plans submitted by defendants, plaintiffs do not respond to the adverse 

possession and prescriptive easement arguments.   

Plaintiffs’ suggestion that the defendants’ subjective intent in submitting plans to the 

County that showed no encroachments misunderstands the requirements of a prescriptive 

easement.  Even adverse use pursuant to mistake can suffice for these purposes.  (See Gilardi 

v. Hallam (1981) 30 Cal.3d 317, 326 [“When it appears that the occupier enters the land 

mistakenly believing he is the owner, possession is adverse unless it is established by 

substantial evidence that he recognized the potential claim of the record owner and expressly or 

impliedly reflected intent to claim the disputed land only if record title was determined in 

his favor.”)   

Defendants have sufficiently shown some reasonable probability of success on the 

merits of their claims. 

Requests for Judicial Notice  

Defendants request judicial notice of their previously-filed motion for summary judgment 

and supporting evidence.  Plaintiffs object.  The contents of these documents are not the proper 

subject of judicial notice, but the request is also unnecessary for their consideration.  (Roth v. 

Plikaytis (2017) 15 Cal.App.5th 283, 291-92.)  Therefore, the Court considers these previously-

filed documents, but not by way of judicial notice.  The request is denied.   
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Plaintiffs request judicial notice of site and project plans submitted by defendants to the 

county building department in 2011 and 2017, neither of which shows any improvements 

outside the property boundaries.  The request is unopposed and is granted.   

Comments to Parties 

Parties will very likely be neighbors for years to come.  Any dispute that has become this 

heated prior to any actual construction is not likely to wind down without serious efforts by both 

sides to foster a working relationship.  Blocking ingress and egress to either parcel does not 

further such efforts.  Parties are encouraged to find a cooperative path forward. 

Defendants are further advised that, while the Court permitted the continuance of the 

hearing, it did not give leave to file additional late briefing.  The reply and related documents 

filed on January 7, 2020 have not been considered. 

 

 

 


